
March 16, 2017 

Secretary of Finance Rick Geisenberger, rick.geisenberger@state.de.us
Audit Manager Michelle Whitaker Sullivan, michelle.whitaker@state.de.us
Senator Bryan Townsend, bryan.townsend@state.de.us 

RE: The Unclaimed Property Professionals Organization’s comments regarding Delaware S.B. 13 

Dear  Secretary Geisenberger, Audit Manager Whitaker Sullivan, and Senator Townsend:  

The Unclaimed Property Professionals Organization (UPPO) is the national trade association of 
unclaimed property holders and service providers. We represent over 400 unclaimed property holders 
and service providers and 1,300 unclaimed property professionals of diverse industries and employer 
size. UPPO advocates for fairness in unclaimed property laws and regulations, and respectfully submits 
our concerns and requests for clarity with Delaware S.B. 13. Our comments are organized by two 
categories, clarification we seek through the administrative rules and those that we encourage 
Delaware to address in amendments during the next legislative season.   

Suggested administrative rule clarifications  
1130(11) – Loyalty cards  
Section 1130(11) defines a loyalty card as a “record given without direct monetary consideration under 
an award, reward, benefit, loyalty, rebate or promotional program that may be used or redeemed only to 
obtain goods or services.  The term does not include a record that may be redeemed for money or 
otherwise monetized by the issuer.” The inclusion of the last sentence seems to undercut the use of 
loyalty cards that can create awards in the form of cash or funds, which is confusing because the 
definition includes rebates. UPPO requests that “otherwise monetized” be clarified and further defined 
to ensure holders are not confused as to what falls under this definition.  

1133 – When property presumed abandoned  
The deviation from the RUUPA as to when securities are presumed abandoned will create confusion for 
holders. Under S.B. 13, securities are presumed abandoned three years after the last indication of 
interest, but 529 plans, Coverdell Education Savings Accounts, UGMA/UTMA accounts are not 
specifically addressed in the law. Which section for presumption of abandoned should holders use for 
the above listed property types – the securities dormancy period (three years) or the catch-all 
dormancy period (five years)? In addition, what property type code should holders use to report UGMA/
UTMA accounts if they are escheated under the catch-all provision?  



1136(e) – Indication of owner interest in property  
Section 1136(e) states, “If the property is either held within accounts established for automatic electronic 
deposit of dividends (“ACH Accounts”) or within accounts established as part of a dividend reinvestment 
plan, including mutual fund accounts and brokerage accounts (collectively, “DRP Accounts”), the mailing 
of an IRS Form 1099 relating to the investment or account by the holder or its agent to the owner that is 
not returned to the holder or its agent by the United States Postal Service is an indication of the owner’s 
interest in the property.” UPPO requests that Delaware provide a list of property types that are included 
under this contact provision. 

1172 - Rules and procedures for conducting an examination 
UPPO recognizes Delaware for taking this step to improve the enforcement environment but requests 
that Delaware issue more specifics surrounding the audit process, including record and property-type 
scope to ensure this is truly an improvement. In addition, UPPO recommends that a warning and 
remedy procedure be established to affirm the holder’s involvement in the audit – holders have the 
right to be warned of the audit and have ample time to respond to all auditor requests. In March 2016, 
UPPO submitted detailed commentary regarding DE’s proposed examination manual, which include 
numerous recommendations and comments regarding the necessity for a detailed and fair audit 
process, clear record retention requirements, etc. – here is the submitted commentary for your 
consideration during the administration rule drafting.   

1176(e) – Inclusion of estimation, extrapolation and statistical sampling  
Section 1176(e) provides that the State Escheator shall adopt rules for “use of an estimation, 
extrapolation and statistical sampling in conducting an examination.” The holder community expects 
the regulations to reflect the criticisms and court’s determination in Temple-Inland to ensure due 
process and fairness for holders is preserved and the likelihood of future litigation over this issue is 
minimized.    

Proposed legislative changes  
1130(4) – Definition of domicile  
Section 1130(4) defines domicile for an investment company registered under the Investment Company 
Act of 1940 as the state of its incorporation, whereas, RUUPA defines domicile for investment 
companies as the state of its home office. When states begin to adopt the RUUPA, this will create 
conflict for holders, especially when they are determining which state they are obligated to report 
unknown or foreign-addressed property to. UPPO encourages Delaware to adopt the RUUPA’s definition 
of domicile to minimize inconsistencies and confusion for investment companies.  

1141 - Custody of property owed to a last known address in a foreign country 
In Section 1141, Delaware asserts jurisdiction over property owed to a last known address in a foreign 
country if the holder is domiciled in Delaware. We view this language as Delaware’s attempt to codify its 
existing audit enforcement practice. S.B. 13 tracks RUUPA in this section, but it removes RUUPA’s 
references to property owed to a foreign last known address in foreign countries that have unclaimed 
property laws or exemptions for certain property types. This demonstrates Delaware’s intentional action 
to eliminate the RUUPA carve out for property owed to a foreign last known address. Our concern is 



 

that a codification of the practice will increase Delaware’s appetite to collect property owed to foreign 
last known addresses. UPPO encourages Delaware to consider amending S.B. 13 during the next 
legislative session with the applicable RUUPA provisions.  

1160 - Recovery of securities or value by owner 
Section 1160 authorizes Delaware to sell securities and provide the owner with only the cash value at 
the time of sale, if claimed after 18 months. By deviating from the RUUPA, this section removes the 
strong consumer protections that were instituted. UPPO strongly recommends that Delaware revert 
back to the RUUPA and amend this section in the next legislative session to allow owners the ability to 
be made whole with their property up to six years after it is escheated to the state.  

1170(b) – Compliance reviews  
Section 1170(b) provides that the State Escheator can authorize a “compliance review” if Delaware 
believes that a person has filed a false report (including the new reports asked for under 1170(a)).  

Delaware should make clear that any person subject to the compliance review has a right to elect to go 
into the VDA program. We are concerned that this section contains no provisions discussing the legal 
standards or conditions that would permit Delaware to form a reasonable belief that a holder has filed 
an inaccurate or false report. As it stands, this provision is one-sided and unacceptable to the holder 
community. UPPO strongly recommends that Delaware redraft this entire provision to identify holder 
rights during a compliance review to include provisions requiring Delaware to: 1) notify a holder when 
Delaware institutes a compliance review, 2) provide the holder a copy of the results of the compliance 
review, 3) allow the holder to object to any findings before a deficiency judgement is sought, 4) agree to 
stay any enforcement proceedings until the holder exhausts administrative and judicial remedies after a 
deficiency judgement, and 5) indicate what criterion the state uses to reasonably conclude that the 
holder has filed a report containing a fraudulent or willful misrepresentation, such as a certain 
percentage of underreporting that is deemed fraudulent.  

Sections 1178, 1185, 1193 - Multistate audit authorization and confidentiality of records 
Delaware’s current practice is to allow third-party auditors to share records obtained in an unclaimed 
property audit with other state administrators. Subsection 4 of Section 1178 is worded to make it seem 
that Delaware is allowed to share confidential information obtained in an unclaimed property audit with 
any state administrator “for that state’s use” as long as the information will be used for a future 
unclaimed property audit. Subsection 4 of 1178 should be limited to sharing information to state 
administrators that have entered into a written agreement with Delaware to participate in a joint audit 
– and that written agreement should be required to describe the confidentiality standards that restrict 
the receiving party. 

UPPO strongly recommends that Delaware consider adopting thorough and clear administrative rules 
surrounding the topics listed above, most notably audit enforcement, and propose the above statutory 
changes during the next legislative session. 

 We appreciate your consideration, and welcome dialogue. Please contact me with any questions or 
comments regarding the content of this letter.  



 

Sincerely,  

 

Toni Nuernberg  
Executive Director, Unclaimed Property Professionals Organization  
763-253-4344 I toni@uppo.org  

 

 




